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Arlington, Virginia 22203

Attention: RIN 1018-AT9%4

RE:  Public Comments [JFedera Register Notices (3)
Removal of Bald Eagle from T&E List
Definition of "Disturb”

National Bald Eagle Management Guidelines

Dear Ms. Morgan and Mr. Millsap:

Biological Research Associates, LLC, (BRA) in association with Holland & Knight, LLP (see attached
letter), is pleased to provide joint comments regarding the three recent U.S. Fish and Wildlife Service
(USFWS) Federa Register (FR) Notices that propose to: 1) remove the bald eagle (Haliaeetus
leucocephalus) from the list of endangered and threatened species in the lower 48 States (71 FR 8238);
2) provide a definition for "disturb” under the Bald and Golden Eagle Protection Act (BGEPA) (71 FR
8265); and 3) implement National Bald Eagle Management Guidelines (proposed Guidelines), based on
the new disturb definition (71 FR 8309). These comments are provided on behalf of Cocohatchee Bay
Planned Unit Development (CBPUD), and numerous other clients who will be adversely affected by
these proposed regulations. For completeness, we have combined our comments on all three regulatory
notices, asthey areintegrally linked.

By way of background, | have been an environmental consultant practicing principaly in Florida in
endangered and threatened species issues for over 30 years. Florida has the largest nesting population of
bald eagles in the lower 48 States (over 1,400 pairs) and a human population of over 16 million, thus
eagle/development conflicts are relatively common in my home State. In the past decade, my firm,
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Biological Research Associates (BRA), has developed and obtained approval of over 40 bald eagle
management plans through the State and Federal government. Most of these were Endangered Species
Act (ESA) informal Letters of Technical Assistance (TAS) that required the management of site-specific
primary and secondary nest protection zones, although we have obtained Section 7 Biological
Opinion/Incidental Take Statements (BO/ITS) for a half-dozen active bald eagle nests, including the
CBPUD. | currently am supervising the development of management plans and BO/ITSs for about 15
bald eagle territories in 11 counties in Florida, 2 territories in Delaware and 1 in Michigan. | also am
working for Maryland Rock Industries to obtain a BO/ITS for their Goose Bay Plant, where 20 bald
eagles have become entrapped in their clay settling ponds.

As aresult of my experience in bald eagle/development conflicts, | was appointed as the only non-
governmental member of the U.S. Fish and Wildlife ServiceBald Eagle Recovery Team for the
Southeast Region (10 States) in 1997. In 2003, | submitted a petition to independently delist the bald
eagle in Florida to the Florida Fish and Wildlife Conservation Commission (FFWCC). In that same
year, | served as the primary author of the Bald Eagle Monitoring Guidelines published by the USFWS
for Florida. In association with the USFWS, FFWCC, representatives of State Water Management
Districts and other private consultants, | was the primary author responsible for revising the Bald Eagle
Monitoring Guidelines in 2005 (see http://www.fws.gov/northflorida/BaldEagles/Bald-Eagle-
Monitoring-Guidelines-092905.htm). | also have been actively involved in the federa delisting of the
bald eagle, having traveled to Washington, D.C. on three occasions to meet with key USFWS and
Department of Interior employees, and conducted many telephone conversations with various Field
Offices involved in bald eagle consultations. Finally, | have been qualified as an expert on endangered
species in both State and Federa courts on 10 occasions, and have testified specifically about bald
eagles 7 timesin courts of law.

Proposal to Remove the Bald Eagle from Protection Under the Endangered Species Act

| strongly support the removal of the bald eagle from protection under the Endangered Species Act
(ESA) of 1973, as amended, since the species clearly has met and exceeded its recovery goals.
However, the draft definition of disturb and the draft Guidelines will result in more regulation and less
management flexibility for a fully recovered species than currently exist for the bald eagle today under
the ESA. In essence, the shift of primary protection from the ESA to the BGEPA and the Migratory
Bird Treaty Act (MBTA), as proposed, will merely trade one set of regulations for another that is
stricter, as explained below. Such a policy decision is not biologically sound and is inconsistent with the
management of arecovered species.

Proposed Definition of Disturb

As detailed in the attached analysis by Holland & Knight, the proposed definition of disturb and the
implementing Guidelines greatly exceed the legidative intent and statutory scope of BGEPA, and are
much more restrictive than the current protections provided under the "harm" clause in the "take"
definition of the ESA, which does not cover nest abandonment when such abandonment does not result
in the death or injury of eggs or eaglets. Holland & Knight already has addressed the lega flaws with
this definition. | wish to also point out that it is not biologically defensible. The new definition of nest
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abandonment includes situations where habitat disturbance occurs in the non-nesting season and eagles
do not return to nest the following year. Bald eagles abandon a nest permanently or temporarily for a
variety of reasons including death of the tree, nest parasites, a new mate, intra-specific competition and
occupation by great horned owls (Bubo virginicus). In Florida and a number of other States with high
densities of eagles and humans (see below), increasing numbers of bald eagles are establishing
territories in close proximity to humans, well within the 330 ft. and 660 ft. protection distances
recommended in the draft Guidelines. In addition, bald eagles often build alternate nests (the average
number of nests per pair nationaly is 1.5; see Bueler 2000). Under these conditions, it will be
impossible for any biologist to certify that development inside of the proposed protection zones outside
of the nesting season caused abandonment; consequently, this regulation cannot be legally enforced. For
these reasons we recommend that the USFWS adopt a definition of "disturb” similar to that
recommended by Holland & Knight.

Proposed Bald Eagle Management Guidelines

Based largely on a faulty definition of "disturb”, the USFWS has proposed nationa "one size fits all"
Guidelines intended to provide a legal interpretation of the protections afforded by BGEPA and MBTA
regulations once delisting occurs. These draft Guidelines are not based on sound science, have no
flexibility to evaluate regional or individual differences in bald eagle populations, are inconsistent with
current bald eagle management being practiced in at least Florida, provide no mechanism for incidental
take or conservation measures to benefit bald eagles, and have no grandfathering provisions for existing
authorizations granted by the USFWS. Each of these problemsis addressed, in turn, below.

The proposed Guidelines presume that nesting bald eagles are easily disturbed and that the visibility of
the nest from the proposed development activities is a critical factor in determining their tolerance to
disturbance, as defined by the proposed definition. The USFWS presents no substantial data to support
any of these assumptions. Certainly, thisis not the case in Florida. The bald eagle population today in
our State likely exceeds 1,400 pairs [random aeria surveys conducted in 2005 indicate that the known
number of nesting pairs (1,133) may be underestimated by 24%] and their behavior in the vicinity of
humans is very different from what is was when the species was federally listed in 1976 and there were
less than 100 pairs. Today, an increasing number of pairs are building nests and successfully fledging
young while active construction is occurring at distances much closer than recommended by the draft
Guidelines. Furthermore, the great majority of eagle nests in Florida are visible from distances greater
than 660 ft. Although intuition would suggest that bald eagle pairs may be less disturbed by
construction that is not visible from the nest, we know of no evidence to support such a hypothesis.
Certainly, such construction would be visible to the adults as they fly to and from the nest tree.

The Jacksonville Field Office of the USFWS analyzed approximately 120 bald eagle nests where
construction activities were proposed within Florida's primary protection zone (750 ft. of nest tree) over
a 16.5-year period (see USFWS TA letter dated 8 July 2005). About half of these projects likely were at
adistance of 330 ft. or less (see below), and their files contain about 10 letters or e-mails requesting that
the bald eagle nest be declared "abandoned”. Of these 10 nest abandonment reports, only four letters
(3%) had some correlation to development projects encroaching within the primary protection zone. To
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my knowledge, no development project (including the 55 that have obtained a BO in Florida) has
resulted in the death or injury of an adult eagle, its eggs or chicks.

The draft Guidelines state that "[Wwe relied on existing State and regional bald eagle guidelines,
scientific literature on bald eagle disturbance, and recommendations of State and Federal biologists who
monitor the impacts of human activity on eagles’. However, there is no evidence that the Service
attempted to gather any empirical data on how application of these draft Guidelines may affect the
regulated public.

BRA obtained through a Freedom of Information Act (FOIA) request dated 7 February 2005, copies of
al Biological Opinions (BOs) and Letters of Technical Assistance (TAS) issued under Section 7 of the
ESA. The FOIA request resulted in atotal of 450 separate documents issued between August 1991 and
February 2005. Because only two TAs were issued prior to 1994 and 2005 was incomplete, we
analyzed the 405 TAs and 43 BOs issued between 1994 and 2004. We note that this anaysis
underestimates the magnitude of the regulatory issues by some unknown degree. For example, 6 TAs
issued by the Jacksonville Field Office referenced an earlier USFWS letter on the same eagle nest, but
four of these letters were missing from the files. For each document, we recorded in an Access database
the document date; Field Office name (Panama City, Jacksonville and Vero Beach); document type (TA
or BO); project or applicants name; county; eagle nest number (Florida uses a two letter county
designation followed by a unique nest number); minimum distance of activity from nest; nest visible
(yes, no or ?); activity category and subcategory as defined in the draft Guidelines (A-H); whether the
proposed activity was similar in scope to an existing activity (yes, no or ?); whether the proposed
activity would be approvable under the draft Guidelines (yes, no or ?); whether the local Field Office
approved, denied, or requested additional information from the applicant. If the proposed activity was
not specifically addressed in the Guidelines, we followed the recommendations for the most similar
activity represented (e.g., the construction of stormwater ponds was most similar to Category A water
impoundments or aquaculture). Activities that were recommended to occur outside the nesting season at
a certain distance under the Guidelines (e.g., site clearing, external construction, landscaping) were
assumed to be prohibited during the nesting season.

In all cases we used best professiona judgment in determining distance from nest, nest visibility,
activity categories, similarity in scope, and approvability under the draft Guidelines based on the
information contained in the TAs or BOs. Although these agency letters were not written in the context
of the draft Guidelines, about 76% contained enough information to evaluate the applicant's request.
The biggest exception was visibility of the nest, where the terms "visible" or "not visible" were rarely
used. As noted above, however, thisis not a significant issue in Florida where a large majority of eagle
nests are visible from >660 ft. Of the 355 TAs and BOs with adequate information (independent of nest
visibility), 51% requested approval to conduct activities within 660 ft. of a nest (see Table 1). We also
obtained through the FFWCC the number of known active eagle territories in the jurisdiction of each
Field Office over time and human population density over time through the U.S. Census Bureau.

There are significant differences among the number of TAs and BOs issued by Field Office. The Vero

Beach office issued significantly more TAs per year from 1994 to 2004 than the Jacksonville office,
although the number of BOs issued were not significantly different [Paired t-test, p = 0.01 (TA), p =
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0.56 (BO)]. Both the Jacksonville and Vero Beach offices issued significantly more TAs and BOs than
the Panama City office (Paired t-test, p <0.05 for both TAs and BOs).

Figure 1 shows that the number of nests referenced in TAs and BOs with proposed activities within 660
ft. of an eagle nest in Florida has significantly increased over time between 1994 and 2004 (Kendall Tau
U =0.82, p <0.05). The number of nestsin TAs and BOs has aso significantly increased within each
Florida region (Jacksonville: U = 0.68, p < 0.05; Panama City: U = 0.60, p < 0.05; Vero Beach: U =
0.61, p < 0.05).
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Figure 1. Count of the number of nests within 660ft of potential impact addressed within TAs and BOs
issued per year in Florida. The number of known active eagle nests per 1,000 square miles and the
human population density in 10,000s of people per 1,000 square milesin Floridais aso depicted.

The number of nests referenced in TAs and BOs (total combined) with activities proposed within 660 ft.
of nest trees is significantly correlated with human population density statewide (Pearsoni(s correlation
coefficient, r = 0.92, p < 0.0001) and within each region (Jacksonville: r = 0.89, p < 0.0001; Panama
City: r = 0.70, p = 0.005; Vero Beach: r = 0.76, p = 0.002). The number of nests in TAs is aso
significantly correlated with human population density in each region, but the number of nests in BOs
was only correlated with human density in Jacksonville.
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The number of TAs and BOs (combined) with activities proposed within 660 ft. of nest trees is
significantly correlated with known active eagle nest density statewide (PearsoniS correlation
coefficient, r = 0.89, p < 0.0001) and within two regions (Jacksonville: r = 0.88, p < 0.0001; Vero
Beach: r = 0.76, p = 0.002). In the Panama City region, the number of nestsin TA[S and BOIS was not
significantly correlated with eagle density (r = 0.49, p = 0.077). The actua correlations (and those
reported below) probably are higher, because the true number of nesting pairs in Forida is
underestimated.

Figure 2 shows the relationship between 2005 bald eagle density and number of eagles per 100,000
people for the lower 48 States. Severa States have high eagle densities and eagle-to-human popul ation
ratios, both indicative of potential conflicts between eagles and humans. These States include those in
the Chesapeake Bay region, the Midwest, the Southeastern Coastal Plain, and the Northwest.
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Figure 2. Number of known eagles pairs per 100 square miles and per 100,000 people for the lower 48
States in 2005.
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A multiple linear regression was performed on the effect of Florida eagle density (active nests per 100
sguare miles) and eagle/human ratios (active eagle nests per 100,000 people) on TAs or BOs (number of
nests referenced with activities proposed within 660 ft. of nest trees). We recognize in advance that
eagle density and the eagle to human density ratio are not independent and are correlated, violating the
rules of regression analysis. However, these regression equations were used merely as a tool to predict
the potential number of TAs and BOs issued in other States based on their 2005 bald eagle nest density
and eagle/human ratio (Figure 3). The multiple regression equation for TAs ([hestsin TASCF 13.3 + -
14.7([8agles/100,000 peoplel) + 65.5(@agles’100 mi 2[)) predicted that Florida would have 32.6 eagle
nestsin TAsin 2005, which is close to the 31 nests counted in TAsin 2004. The multiple regression for
BOs ((Mests i n TAsO= 24.6 + -12.1([eéagles/100,000 peoplel)l + 35.4([@agles’100 mi  “0)}) predicted
8.2 nestsin BOs for Floridain 2005, close to the 2004 number of 7.

The multiple regression equations predict that several regions of the country had large numbers of TAs
and BOs in 2005. The Chesapeake Bay region (Maryland, Delaware, and Virginia) is predicted to have
232 TAs and BOs in 2005. The Midwest is predicted to have issued 103 TAs and BOs, and the
Southeast Coastal Plain (including Florida), 132.
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Figure 3. Estimated number of bald eagle TAs or BOs for each State, based on a multiple regression of
Florida eagle nesting density and eagle/human ratios. (Only positive estimates are shown.)

We understand that Region V has reported to USFWS Washington that the Chesapeake Bay Region is
planning to issue in 2006 atotal of 250 TAs, 20 BOs and 3 Habitat Conservation Plans (HCPs) for bald
eagles, which is only 16% higher than our model prediction for 2005. The clear implication of this
anaysisisthat Washington has grossly underestimated the current magnitude of bald eagle/devel opment
conflicts in the United States under the ESA. By proposing new BGEPA regulations that are more
stringent with no management flexibility, no staff and no regulatory relief for those who cannot comply,
an economic, ecological and public policy disaster will be assured (see below).

Differences Between Current State Procedures and Proposed National Guidelines

The number of eagle nests referenced in TAs and BOs in Florida between 1994 and 2004 were classified
as being approved/not approved by the state and likely to be approved/not approved under the proposed
national Guidelines (Table 1). Agreement between current USFWS procedures in Florida ("state") and
the proposed national Guidelines was not good. The state and national Guidelines agreed on 59% of the
TAs (57 both approved, 34 both denied) and 8% of the BOs (2 both approved) (Figures 4 and 5). In
these two BOs, one involved converting aral line into a paved nature trail that we classified as similar
in scope and the other a pipeline that would be constructed and revegetated in the non-nesting season,
similar in our view to a minor timber operation; in both cases, the Field Offices felt that a BO provided
greater protection from liability for potential incidental take (we agree). The maority of the
disagreements (> 90%) between the state and national Guidelines involve cases where the state approved
the TA or BO, but the national Guidelines would prohibit the activity (Figure 4 and 5). This situation
always occurred when the BO caled for an Incidental Take Statement (ITS) (Table 2), which is
precluded under the proposed national Guidelines. Most of the TAs and BOs that were approved by the
state and would be denied under the national Guidelines involved the building of structures, such as
homes or other buildings, but also included a substantial number of stormwater ponds, road projects and
pipelines (Table 2).

In reviewing the individual TAs that were approved by the Field Offices, but would be denied by the
national Guidelines, several trends were apparent:

1. For proposed structures, the Florida Field Offices considered the request in a holistic manner,
taking into account the nesting history of the eagle pair in relation to past development activities,
usually coupled with reports from consultants and site inspections. In these situations, the
"similar scope" definition proposed in the Guidelines often was relaxed considerably with no
apparent conseguence to the eagle pair.

2. Monitoring of eagle nests if construction occurs in the immediate vicinity during the nesting
season has been a mandatory condition of approval in Florida since 2002 and often employed
before that time. To date, no nest abandonment or death/injury of eggs of chicks has been
documented if such monitoring was conducted (Candace Martino, pers. comm.).
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3. Stormwater and flood attenuation ponds typically have been approved within 100 ft. of the nest
tree if constructed in the non-nesting season, again with no apparent consequence to the nesting
pair and contrary to the proposed Guidelines.

The above analysis strongly suggests that the proposed national Guidelines will impose an unwarranted
regulatory burden not supported by science or past agency practice in Florida, and will inure no
substantial benefit to our recovered eagle population. The FFWCC has approved delisting the bald eagle
in Florida, subject to the development and approval of a statewide Bald Eagle Management Plan that
will monitor the recovered status of this species in our State. | strongly recommend that the proposed
definition of "disturb” be modified to incorporate the concept that activities conducted consistent with a
State approved Bald Eagle Management Plan administered by a State wildlife agency with demonstrated
responsibility for recovery and management shall be presumed to not disturb a bald eagle under the
BGEPA.

Table 1. Number of nestsin TAs (BOs) in each region of Florida and whether they were approved by the
state and would be approved under the proposed national Guidelines.

Region State and National | State and National State Deny, State Approve, Activity outside Not Enon_Jgh
Approve Deny National Approve National Deny 660 ft Information
Jacksonville 32 (1) 7(0) 0(0) 35 (16) 48 17
Panama City 0(0) 1(0) 2(0) 0(0) 16 20
Vero Beach 25(1) 26 (0) 1(0) 25 (10) 109 76
State 57 (2 34 (0) 3(0) 60 (26) 173 113

*BO number in parentheses.

Table 2. Number of nestsin TAs (BOs) in each region of Floridathat were approved by the state, but
would be denied under the proposed national Guidelines. (Some documents wer e applicable to more
than one category.)

Region State Approve, National Deny
Total Ponds Structures Mine Timber Pipeline/road ITS
Jacksonville 35 (16) 8(3 28 (17) 2(0 1(0) 3(M 0(22)
Panama City 0(0) 0(0) 0(0) 0(0) 0(0) 0(0) 0(0)
Vero Beach 25 (10) 10(2) 12 (8) 1(0) 0(0) 71 1(11)
State 60 (26) 18 (5) 40 (25) 3(0) 1(0) 10 (7) 1(33)

*BO number in parentheses.
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Figure 4. Number of nests within 660 ft of a proposed impact referenced within TA[S from 1994 to 2004

in Florida that were approved/not approved by the state and would be alowed/ not alowed under the
proposed national Guidelines.
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Figure 5. Number of nests within 660 ft of a proposed impact referenced within BO[S from 1994 to 2004

in Florida that were approved/not approved by the state and would be allowed/not allowed under the
proposed national Guidelines.
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Potential Economic Consequences of Draft National Guidelines

As noted above, the proposed definition of "disturb” and the implementing Guidelines would prohibit
any disturbance of a bald eagle nest that might cause nest abandonment and likewise prohibit the
incidental take of any bald eagle by any means. The Federa Register Notice of the draft "disturb”
definition stated that the Service did not anticipate this rule would have an effect of $100 million or
more on the economy (Executive Order 12866), would not have a significant economic effect on a
substantial number of small businesses (Small Business Regulatory Enforcement Fairness Act), and
would not have any significant regulatory takings implications (Executive Order 12630). The Federa
Register Notice also requested information about the level of anticipated conflicts between eagles and
various land use activities to help determine the expected economic impact and to suggest changes to the
"disturb™ definition and implementing Guidelines that would minimize such impacts. The attached
Holland & Knight analysis provides a revised definition that would greatly reduce the potential
economic impacts, described below.

The model described above predicted that atotal of 1,150 TAs and BOs (combined) were issued for bald
eagles by the Service in 2005 (Figure 3). As no incidental take is permitted under the proposed
"disturb™ definition and implementing Guidelines, it is assumed that any project involving bald
eagles/development conflicts requiring a BO would not have moved forward if the Guidelines were
adopted. The analysis of TAsissued in Florida between 1994-2004 also suggest that strict interpretation
of the draft national Guidelines would have reversed about half of the projects within 660 ft. of a bald
eagle nest that were approved by the Florida Field Offices during this time period. It is not possible to
provide an accurate assessment of TAs at the national level without a review of the Field Office files.
We strongly recommend that the Service solicit such information prior to adopting any proposed rule;
however, it appears that many Field Offices have submitted such data to Washington and it has been
ignored to date.

On 3 May 2005 the National Association of Home Builders submitted to the U.S. Small Business
Administration portions of an e-mail from me summarizing the potential economic impact of the draft
national Guidelines on private property owners in Florida, based on 2004 tax assessors information.
Briefly, BRA calculated for 2004 the reported land value within 660 ft. (31.4 acres) of active nests in
Hillsborough (15 nests, $23,415,000 total value), Pasco (19 nests, $16,189,000) and Sarasota (27 nests,
$43,496,000) Counties, under the assumptions of even distribution of value over every parcel, no
differentiation for uplands/wetlands and no new building value on the affected parcels.

This analysis suggested that the Guidelines would affect $1,183,154,000 of private property in Floridain
2004 dollars and a known eagle population of 1,158 pairs at the time. We now know there are about
1,405 pairs in Florida with an estimated 75% on private lands, suggesting that the land value
encumbered by eagle nests may total $1,435,519,317 in 2004 dollars (about $1,362,295 per nest). The
multiple regression analysis described above would suggest that 8 BOs and 35 TAs for bald eagle nests
will be written in Floridain 2006. Our analysis also suggests that about 15 of these TAs would not be
approvable under the draft national Guidelines. If these estimates are correct, then the likely impact to
private property owners and businesses in Florida alone in 2006 would be $238,401,566. Of course,
these estimates do not take into account the tremendous escalation in property values between 2004 and
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2006 and the fact that we used tax assessors information, which grossly underestimates fair market
value.

As noted in the attached Holland & Knight letter, the economic loss of the proposed Guidelines on the
CBPUD project aone is about $199,360,000. In the case of CBPUD, the existing BO/ITS protections
only apply to the current nest, which is in a dead and rapidly decaying pine tree. Grandfathering this
BO/ITS will not provide any protection from liability if the nest tree falls prior to project build-out and
the eagle pair builds a new nest in close proximity to the old one, the most likely outcome. Developing
a BGEPA permit system and/or modifying the definition of fdisturbe as recommended by Holland &
Knight and others would provide relief.

The draft "disturb” definition and Guidelines will have severe socioeconomic and public safety impacts
that are not limited to Florida. Washington needs only to review the files of the Field Offices to confirm
these effects. Several examples follow. In 1999 the Annapolis Field Office issued a Biological Opinion
for the National Harbor project in Prince George's County, Maryland, which contained within it an
active bald eagle nest. National Harbor is a 7 million square foot retail and entertainment destination
resort valued at over $1 billion dollars, which could not be constructed as designed under the proposed
Guidelines. The project was associated with a Federal Highway Authority need to rebuild the Woodrow
Wilson Bridge that also likely would have been jeopardized by the proposed Guidelines. The Annapolis
Field Office currently is finalizing a Biological Opinion for the Department of Defense Aberdeen
Proving Grounds where 65 bald eagles have been electrocuted in the last decade. As the proposed
definition of "disturb” and the Guidelines prohibit incidental take, will the Service shut down this
National Defense facility and any other that may take a bald eagle during its normal and necessary
operations? In the last decade at |east three major highway projects in Florida were temporarily halted
when a pair of bald eagles constructed a new nest within or immediately adjacent to the alignment,
presumably a common occurrence throughout our nation. How will the Service authorize continued
construction of such projects in the future? Under these draft regulations, how does the Service plan to
regulate the electrical power industry in the United States, where many other eagles are killed each year
by either electrocution or by bird strike with transmission lines? Over 40 bald eagle pairsin Florida now
nest on communication towers or electric power pole cross members. How will the Service authorize
emergency maintenance on these facilities that may result in incidental take of eggs or eaglets?
Finally, in the last decade the Service has authorized the removal of at least two new, active eagle nest
trees at the ends of runways of major airports (Sanford, Florida and Norfolk, Virginia) over public safety
concerns with bald eagle strikes. The regulatory system proposed by the Service would prohibit such
actions. Imagine the public outcry, agony and lawsuits that would follow if a passenger airplane crashed
and killed many people because the USFWS implemented new, more restrictive regulations that
prohibited the removal of anest tree.

Implement a Bald Eagle Permit Program under BGEPA with Conservation M easures
The previous analysis strongly suggests that the draft "disturb” definition and Guidelines will have
economic impacts far greater than $100 million per year, will substantialy affect small businesses, and

will result in regulatory takings claims that are many fold greater than the cost of any permitting
program under BGEPA and the MBTA.
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Even if the "disturb™ definition is modified as recommended by Holland & Knight and others, there
remains a clear need to establish a permit program to authorize the incidental take of bald eagles that
inevitably will occur despite appropriate minimization measures, BMPs and conservation measures to
benefit bald eagles. Obvious examples of such needy applicants include the Department of Defense
facilities, airports, electric utility companies, cellular communication companies, highway authorities,
and industries that construct ponds to control clay byproducts or hazardous wastes where bald eagles
become entrapped. Less obvious examples are the hundreds of bird rehabilitation facilities that retrieve
and treat injured bald eagles (some dying in the process) through a 50 CFR 817 ESA authorization, and
researchers that handle bald eagle eggs or chicks in order to translocate chicks to States where bald
eagles are still uncommon, or to study contaminants (the latter potentially covered under 50 CFR
§22.21). Without legal authorization for incidental take, these public and private entities may be subject
to third party legal challenges, and may not be able to obtain loans from banks.

Section 16 U.S.C. 668a of the BGEPA authorizes the take of bald or golden eagles for legitimate private
or public sector "other interests’, as described above, by stating: "Whenever, after investigation, the
Secretary of the Interior shall determine that it is compatible with the preservation of the bald eagle or
golden eagle to permit taking of such eagles for the protection of wildlife, or of agricultural or other
interests in any particular locality.” (Emphasis added). We recommend such a permitting program be
implemented either at the national or State level. Such a program should involve appropriate
conservation measures to minimize incidental take and to ensure the preservation of the local nesting
population, asis done for golden eagles (see 50 CFR 8§20.25). In the case of CBPUD, such conservation
measures included initiating construction during the non-nesting season to minimize the chance of injury
or death to eggs or eaglets, purchasing an off-site bald eagle territory in the region, and building an
artificial nest tree on adjacent protected habitat.

Protection of Lost and Abandoned Nests

The draft Guidelines recommend that lost or destroyed nests be protected for three complete breeding
seasons and abandoned nests be protected for five consecutive nesting seasons (except in the southwest
where the minimum time limit is 10 years). | do not believe these recommendations are biologically
defensible. Certainly in Florida nests lost by hurricanes, etc., are typically rebuilt in the same or a
nearby tree in the same or next breeding season. Furthermore, nests that are abandoned for more than
three years are rarely reoccupied. | recommend that the Service adopt these standards.

Recommendations

The bald eagle should be removed from the list of Endangered and Threatened Species, but only if
the following recommendations are adequatel y addressed:

1. The definition of fdisturbe should be modified as suggested by Holland & Knight and others.

This refined definition could incorporate the concept that activities conducted consistent with a
State approved Bald Eagle Management Plan administered by a State wildlife agency with
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demonstrated responsibility for recovery and management shall be presumed to not disturb a
bald eagle under the BGEPA.

2. Implement an incidental take authorization program under BGEPA with conservation measures
to cover projects where the injury or death of adult bald eagles, their eggs or chicks, islikely.

3. Include specific fgrandfatheringe language in the final rules that specificaly honor the
commitments made by the Service in bald eagle TAs, BOs and HCPs. Language similar to that
provided in the Final ESA Section 7 Consultation Handbook (Page 4-57) would be beneficial to
all parties.

4. Limit the proposed period of protection of lost and abandoned nests to two and three years,
respectively, if the fdisturbe definition remains substantially intact.

5. Require that the Office of Management and Budget prepare a report evaluating the economic
impact of the proposed definition of fdisturbe and draft national Guidelines.

Thank you for the opportunity to provide these comments and recommendations. Please do not hesitate
to contact me (813-664-4500) if you have any questions or would like to discuss these comments
further.

Sincerely,

BIOLOGICAL RESEARCH ASSOCIATES

J. Steve Godley
President

JSG/nnc
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